6/13/05

DEPARTMENT OF ALCOHOL AND DRUG PROGRAMS
Title 9, California Code of Regulations, Division 4
Chapter 4, Subchapter 2, Article 1
Adoption of Sections 10056 and 10057

Licensing Fees and Administrative Review of Licensing Actions

Text of Proposed Regulations

ADOPT NEW SECTION 10056 AS SHOWN BELOW:

§ 10056. Licensing Fees.

(a)

The Department shall assess annual licensing fees to cover the cost of licensing
all narcotic treatment programs (NTPs) except those which are operating under
the auspices of a governmental entity.

NECESSITY: Needed to implement HSC 11839.3 and 11839.7 by providing
regulatory authority to assess annual licensing fees. Exception needed to
clarify which NTPs are not required by statute to pay licensing fees.

The Department shall assess the following types of licensing fees:

(1)  Annitial application fee for all programs, including components such as
medication units;

(2)  Anannual license renewal fee for all programs;

(3) Aslot fee for all programs, based on the patient capacity of each program;

(4) A change of ownership fee for programs which have changed ownership;

(5) Arelocation fee for programs which have changed location;

(6) A follow-up visit fee to determine if the program is in compliance with the

requlations in this Chapter, following correction of a deficiency.

NECESSITY: Needed to implement, interpret, and make specific HSC
11839.3 and 11839.7 by clarifying what fees are included in the annual NTP
licensing fee

The Department shall compute licensing fees for every fiscal year (i.e., July 1st
through June 30th of the following calendar vear.)
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NECESSITY: Needed to implement, interpret, and make specific HSC
11839.3 and 11839.7 by clarifying the time period to be covered by the
annual license fee

The Department shall increase licensing fees by the lower of excess cost or CPI
for the most recent fiscal year.

(1)  “Excess cost” means the percentage by which actual cost exceeds
revenue collected from NTP licensing fees. Actual cost shall include staff
salaries and benefits, operating expenses, and indirect costs related to
licensing narcotic treatment programs (except those operating under the
auspices of a government entity).

(2) “CPI” means the percentage increase in the Consumer Price Index as
shown in the “Consumer Price Indices for All Urban Consumers for
California” for the most recent fiscal year, which is available from the
Economic Research Unit of the State Department of Finance.

NECESSITY: Needed to implement, interpret, and make specific HSC
11839.7 by clarifying how licensing fees shall be increased. CPI or
excess cost were chosen to keep fees as low as possible while
ensuring that they cover the Department’s cost for licensing NTPs.

To determine whether to base licensing fees on the lower of excess cost or CPI,
the Department shall first determine the amount of excess cost by subtracting the
total amount of revenue collected from NTP licensing fees from total actual cost.

For example: If total actual cost equals $1,000 and total revenue collected from
NTP licensing fees equals $900, the amount of actual cost exceeding revenue
would equal $100.

(1)  The Department shall determine the percentage of cost exceeding
revenue (i.e. excess cost) by dividing the amount of actual cost exceeding
revenue for the most recent fiscal year by total actual cost.

For example: $100 divided by $1,000 equals 10%.

(2) The Department shall compare the resulting percentage to the percentage
of CPI increase over the same time period to determine which is lower.

For example: Based on the calculations used in the example in this
subsection, excess cost equals 10%, while CPI for the same fiscal year is
lower at 1%. Thus, if the most recent fiscal year application fee were $100,
the Department would multiply that amount by the CPI increase of 1% to
compute the current licensing fee of $101.




NECESSITY: Needed to implement, interpret, and make specific HSC
11839.7 by clarifying how Department shall determine whether excess cost
or CPl is lower

By July 30th of each year, beginning in 2006, the Department shall compute the
licensing fees for the current fiscal year using the computation described in (e) of
this requlation.

NECESSITY: Needed to implement, interpret, and make specific HSC
11839.7 by clarifying when licensing fees shall be computed

By August 30th of each year, beginning in 2006, the Department shall provide
written notice to every licensed narcotic treatment program of the licensing fee
for the current fiscal year. The written notice shall provide the data used for
computing the licensing fees. The Department shall also include such data as
part of the licensing application for new narcotic treatment programs.

NECESSITY: Needed to implement, interpret, and make specific HSC
11839.7 by ensuring that providers understand how their licensing fee was
computed.

The Department has not increased licensing fees since fiscal year 1994-95. The
Department shall increase licensing fees beginning with fiscal year 2006-07 to
cover the Department’s actual cost of licensing NTPs. Beginning with fiscal year
2006-07 the Department shall also include in the licensing fee a prorated amount
to cover the actual cost of licensing programs between 1995-96 and 2004-05.

Using the formula shown in (e) of this regulation, the Department shall calculate
what the annual licensing fee should have been for each year between fiscal
year 1995-96 and fiscal year 2004-05 if the Department had increased fees
annually to cover the cost of licensing NTPs. The Department shall add the total
cumulative increase for all years between fiscal year 1995-96 and fiscal year
2004-05. The total shall be divided into thirds and prorated over the next three (3)
fiscal years in order to make up the difference, as shown below:

(1)  The licensing fee for 2006-07 shall be the total of:

(A) The licensing fee for fiscal year 2005-06, plus

(B) The lower of excess costs or CPI for fiscal year 2005-06, plus

(C)  One third of the total computed pursuant to (h) of this regulation,

For example: If the fiscal year 2005-06 application fee was $100, the lower
of excess cost or CPI were 1 percent or $1, and one third of the
accumulated increase were $10, the fiscal year 2006-07 application fee
would be the total of $100, plus $1, plus $10, which equals $111.




(2) The licensing fee for 2007-08 shall be the total of:

(A) The licensing fee for the most recent prior fiscal year (2006-07),
plus

(B) The lower of excess cost or CPI for fiscal year 2006-07, plus

(C)  One third of the total computed pursuant to (h) of this requlation.

For example: If the fiscal year 2006-07 application fee were $200, the
lower of excess cost or CPl were 1 percent or $2, and one third of the
accumulated increase were $10, the fiscal year 2007-08 application fee
would be the total of $200, plus $2, plus $10 which equals $212.

(3) The licensing fee for 2008-09 shall be the total of:

(A) The licensing fee for the most recent prior fiscal year (2007-08),
plus

(B) The lower of the percentage of excess cost or CPI for fiscal year
2007-08, plus

(C)  One third of the total computed pursuant to (h) of this requlation.

For example: If the fiscal year 2007-08 application fee were $300, the
lower of excess cost or CPl were 1 percent or $3, and one third of the
accumulated increase were $10, the fiscal year 2008-09 application fee
would be the total of $300, plus $3, plus $10, which equals $313

(4) The licensing fee for fiscal year 2009-10 and every year thereafter shall be
the total of the licensing fee for the most recent prior fiscal year plus the
lower of the percentage of excess cost or CPI for fiscal year 2008-09.

For example: If the fiscal year 2008-09 application fee was $400 and the
lower of excess cost or CPI were 1 percent or $4, the fiscal year 2009-10
application fee would be the total of $400, plus $4, which equals $404.

NECESSITY: Increase needed to comply with HSC 11839.7, which requires
the licensing fee charged to be at a level sufficient to cover all
departmental costs associated with licensing. Increase divided into thirds
and prorated over three years to avoid economic burden on providers.

Applicants for licensure shall attach the application fee to their application for
licensure. The Department shall terminate its review of the application if the
applicant fails to attach the required application fee. The Department shall not
refund the application fee if it denies the application.




NECESSITY: Needed to implement HSC § 11839.10, to encourage payment
of application fees.

(i) The licensee may pay licensing fees once annually or quarterly in arrears.

(1) Ifthe licensee pays the total licensing fees once annually, he/she shall
submit the amount of the total licensing fees to the Department by
September 30th

(2) Ifthe licensee pays the licensing fees in arrears, he/she shall submit one
quarter of the total annual licensing fees to the Department by September
30th, December 31st, March 31st, and May 31st.

(3) If the licensee fails to submit the licensing fees in accordance with the
requirements of (i)(1) or (i)(2) immediately above, the Department shall
issue a written notice of deficiency by certified mail within five (5) days of
the date payment was due. The notice of deficiency shall:

(A) Notify the licensee that he/she has failed to pay licensing fees in
accordance with the requirements of this requlation;

Specify the amount of the licensing fee due;

Notify the licensee that his/her license shall not be renewed unless
all fees have been paid by May 31st;

(B)
(C) State the date by which the licensing fee was due;
(D)
(E)

Notify the licensee that the Department has assessed a civil penalty
in the amount of $100 per day for each day from the date the
licensing fees were due until the date the licensee pays the
licensing fees; and

(F)  Notify the licensee that he/she may appeal civil penalties in
accordance with Section 10057.

NECESSITY: Needed to implement HSC 11839.7 by clarifying what will
happen if licensee fails to pay licensing fees as required.

NOTE: Authority cited: Sections 11755, 11835, 11839.3, 11839.5, and 11839.20
Health and Safety Code. Reference: Sections 11839.3, 11839.5, 11839.7, and
11839.10, Health and Safety Code.




ADOPT NEW SECTION 10057 AS SHOWN BELOW:

§ 10057. Administrative Review of Licensing Actions.

(a)

Licensees and applicants for licensure may appeal a notice of licensing action by
forwarding a written request for review to the Director, Department of Alcohol and
Drug Programs, 1700 K Street, Sacramento, CA 95814. As used in this
regulation, ‘“licensing action” means any administrative action taken by the
Department which would adversely affect licensure of an NTP, such as denial of
an application, denial of a request for renewal of licensure, assessment of a civil
penalty, or suspension or revocation of licensure.

NECESSITY: Needed to clarify how a licensee may initiate administrative
review.

The written request for review shall be postmarked within fifteen (15) working
days of receipt of the written notice of licensing action. The written request for
review shall:

(1) Identify the statute(s) or regulation(s) at issue and the legal basis for the
licensee's appeal;

(2) State the facts supporting the licensee's position; and

(3) State whether the applicant for licensure or licensee waives an informal
conference and prefers to proceed directly with an administrative _hearing
pursuant to Chapter 5 (commencing with Section 11500) of Part 1,
Division 3, Title 2 of the Government Code.

NECESSITY: Needed to clarify why an administrative review is being
requested. Fifteen (15) days chosen to allow time for request to be mailed.

Failure to submit the written request for review, pursuant to Subsection (b) of this
requlation, shall be deemed a waiver of administrative review and the action shall
be deemed final.

NECESSITY: Needed to allow the Department to terminate administrative
review unless the licensee requests an appeal in a timely manner.

Unless the licensee waived his/her right to informal conference, the Director or
the Director's designee shall schedule an informal conference with the licensee,
unless the Director or the Director's designee and the licensee agree to settle the
matter based upon the information submitted with the request for review. The
informal conference shall be scheduled within fifteen (15) days and held within
forty-five (45) days of receipt of the request for review. If the licensee waived
his/her right to informal conference, the Director or the Director’s designee shall
proceed in accordance with (1) of this requlation.




NECESSITY: Needed to resolve administrative reviews informally in a
timely manner.

Failure to schedule the informal conference within fifteen (15) working days or
hold the informal conference within forty-five (45) days of the receipt of the
request shall be deemed a withdrawal of the licensing action by the Department
unless the licensee:

(1)  FEails to attend the conference as scheduled, in which case the appeal
shall be considered withdrawn and the action shall be deemed final.

(2) Waives the fifteen (15) or forty-five (45) working day requirement, or

(3) Waives informal conference.

NECESSITY: Needed to resolve administrative reviews in a timely manner.

At the informal conference the licensee shall have the right to:

1) Be represented by legal counsel.

(2) Present oral and written evidence.

(3) Explain any mitigating circumstances.

NECESSITY: Needed to provide due process.

The representatives of the Department, who issued the notice of licensing action,
shall attend the informal conference and present oral and/or written evidence and
information in substantiation of the alleged violation.

NECESSITY: Needed so that the Department can defend its licensing
action and present reliable information.

The Department shall conduct the conference as an informal proceeding, rather
than in the manner of a judicial hearing under the Administrative Procedure Act
(Chapter 5 (commencing with Section 11500), Part 1, Division 3, Title 2 of the
Government Code). The Department need not conduct the informal conference
according to the technical rules relating to evidence and witnesses.

NECESSITY: Needed to resolve the appeal informally in a timely manner.

Neither the licensee nor the Department shall have the right to subpoena any
witness to attend the informal conference. However, both the licensee and the
Department may present witness(s) to present evidence and information on its
behalf at the conference.

NECESSITY: Needed to provide due process.
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Either party at the informal conference may record the proceedings of the

informal conference on audio tape.

NECESSITY: Needed to provide an inexpensive transcript of the informal
proceedings.

The Director or his/her designee shall mail the decision to affirm, modify, or

dismiss the notice of licensing action to the licensee, postmarked no later than

ten (10) working days from the date of the informal conference. The decision

shall specify the reason for affirming, modifying, or dismissing the notice of

licensing action. A copy of the decision shall be transmitted to each party of the

administrative review.

NECESSITY: Needed so that licensee will be informed of the decision.
Fifteen (15) days chosen as reasonable time to allow decision to be mailed.

The decision from the informal conference shall include a statement from the

Director or the Director's designee notifying the licensee of his/her right to further

administrative appeal of the decision made at the informal conference. If the

licensee is not satisfied with the decision of the informal conference, he/she may

appeal the decision by requesting a formal administrative hearing in accordance

with Chapter 5 (commencing with Section 11500) Part 1, Division 3, Title 2 of the

Government Code.

M

If the licensee wishes to appeal the decision of the informal conference,
he/she shall submit a written request to the Director of the Department of
Alcohol and Drug Programs, 1700 K Street, Sacramento, CA 95814,
postmarked no later than fifteen (15) working days from the date of receipt
by the applicant for licensure or licensee of the informal conference
decision or the notice of licensing action, as appropriate. Upon receipt of
the request for appeal, the Department shall initiate administrative review
and request that the matter be set for hearing. The Department shall notify
the licensee of the time and place of the hearing.

Failure of the licensee to submit the written request for an administrative
hearing as specified in (1)(1) immediately above shall be deemed a waiver
of further administrative review and the decision of the Director or the
Director's designee shall be deemed the final decision of the Department.

In the event the licensee appeals the Department's proposed assessment
of civil penalties, collection of the civil penalties shall be subject to the
outcome of the final administrative appeal.

A licensing action shall be deemed final if:

(A) The licensee fails to appeal the licensing action in a timely manner,
pursuant to Subsections (c) and (m)(2) of this regulation; or
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(B) Afinal determination is made in accordance with this regulation or,
if applicable, with Section 11517 of the Government Code.

(5)  After the licensing action is deemed final, the licensee shall pay any civil
penalties to the Department within sixty (60) days of receipt of notice of
final adjudication. Failure to pay the civil penalty within sixty (60) days of
receipt of the notice of final adjudication shall result in revocation of the
license pursuant to Section 10090.

NECESSITY: Needed to provide due process by offering a formal review by
an objective party.

NOTE: Authority cited: Sections 11755 and 11839.12, Health and Safety Code.
Reference: Section 11839.3, 11839.7, and 11839.12, Health and Safety Code; and
Chapter 5 (commencing with Section 11500), Part 1, Division 3, Title 2, Government
Code.




